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Proactive Tax Risk Management

Wikipedia, the free online encyclopedia, defines the word “proactive” as originally
coined by the psychiatrist Victor Frankl …and…
popularized in the business press in Stephen Covey’s 7 Habits of Highly Effective
People…and…
the word has come to mean “to act before a situation becomes a source of
confrontation or crisis” vs. after the fact.”
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Executive Summary
BEING PROACTIVE WITH tax risk management {TRM} requires decisive
steps to be taken by the CFO, with the tax manager. The steps include
forming a tax team, under the leadership of the legal team to ensure legal
privilege, plotting a tax risk management {TRM} strategy, and then
determining what the on and off-the-radar screen issues are. The aim of
the process is to eliminate the tax risks before they become disputes,
obtaining resolution through the Revenue Service representative sign-off,
moving towards a soft outcomes solution to any {TRM} issues. With the
completion of the {TRM} process, the taxpayer’s ability to tax plan into the
future increases proportionately.
______________________________________________________________________

Introduction
THIS CHAPTER DEALS with Habitual Tax Mistake 1.
Taxpayers tend to be reactive to tax problems and tax risks. This will translate into
additional tax exposure through the imposition of tax penalties and interest, and lead to
poor relationships with the Revenue Service. Proactive tax risk management will
eliminate the additional tax exposure, improve Revenue Service relationships, and place
control of the tax risk management process back in the hands of the business, and not
the Revenue Service. This then translates into a golden opportunity to develop an
ongoing tax planning process, to keep tax exposures under control, and in a proactive
manner.
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Incriminating evidence
“YOUR HONOUR, MAY I present the overwhelming evidence that tilts the balance of the
probability scale in favor of the proposition that tax is one of the most significant risks
facing businesses, and that, viewed from different perspectives, the clear conclusion to
be drawn is that corporate officers display a laissez-faire attitude towards the inherent
danger tax risk poses to the fortunes of shareholders, despite an attempt by numerous
regulators to arrest the problem”.
In an online survey conducted on what were the main causes of material weakness
disclosures to the SEC in the USA under SOX 404 (see Chapter 8), nearly 30% of all
reports showed problems with tax accounting. The highest material weakness!
FIN 48 and IFRS (see Chapter 8) require companies to determine their tax liabilities and
disclose these in their financial statements, despite the fact that the actual liability may
only arise in the future. Failure to quantify such a tax liability will result in qualified or
inaccurate financial statements. This in turn will cause repercussions under SOX 404 for
companies trading their stocks on the USA stock markets.
A large international accounting firm tax risk specialist has suggested in a paper by one
of its leading tax risk specialists that as much as 75% of businesses tax risk remains
outside the accepted realm of tax compliance.
_______________________________________________________________________

The degree of inattention to tax risk management {TRM}

IN AN ONLINE tax risk management {TRM} survey conducted by over 167 member
businesses through www.7taxrisks.com, the following results give an idea of the
inattention to tax risk management.
Do you have a tax manager?

Answer

Count

Percent

1.

Yes

59

44.36%

2.

No

74

55.64%

20%

40%

60%

80%

100%

Bearing in mind there is always tax risk exposure, do you think you are tax compliant in one of
the following degrees:

Answer

Count

Percent

1.

30% in that you have not determined
transactional & operational tax risks

25

19.38%

2.

75% in that you have assessed and dealt
with the above tax risks

41

31.78%

3.

100% in that, in addition to the above tax
risks, you have also assessed the financial
accounting tax risk

20

15.50%

4.

You don’t know

43

33.33%

20%

40%

60%

Do you have a documented tax strategy?

Answer

Count

Percent

1.

Yes

29

22.31%

2.

No

101

77.69%

20%

40%

60%

80%

100%

Which of the following is responsible for tax risk management in your company?

Answer

Count

Percent

1. CEO

27

21.09%

2. CFO

32

25.00%

3. FD

32

25.00%

4. Risk / Tax manager

37

28.91%

20%

40%

60%

80%

100%

80%

100%

2. CFO

32

25.00%

3. FD

32

25.00%

4. Risk / Tax manager

37

28.91%

Is there monthly, or more regular, communication between your tax compliance officer (who
fills in tax returns) and the head of transactions involving imports/exports, mergers &
acquisitions, or any other large capital expenditure transactions?
Answer

Count

Percent

1.

Yes

64

50.00%

2.

No

64

50.00%

20%

40%

60%

80%

100%

Same as the question above, is there communication between the tax compliance officer and
the heads of various operating divisions in the company at least once a month?

Answer

Count

Percent

1.

Yes

50

40.00%

2.

No

75

60.00%

20%

40%

60%

80%

100%

Are ALL your VAT or sales tax, Income Tax, Customs and Excise, and Payroll taxes tax returns
100% up to date and submitted? Are you sure? Is your information source 100% reliable?

Answer

Count

Percent

1.

Yes

74

57.36%

2.

No

55

42.64%

20%

40%

60%

80%

100%

Have you undergone a PAYE or payroll audit from the Revenue Service in the last 2 years?
Answer
1.

Yes

Count

Percent

28

22.05%

20%

40%

60%

80%

100%

2.

No

99

77.95%

Have you undergone a VAT or sales tax audit from Revenue Service in the last 2 years?

Answer

Count

Percent

1.

Yes

42

33.33%

2.

No

84

66.67%

20%

40%

60%

80%

100%

40%

60%

80%

100%

Does your board discuss tax strategy and tax planning:
Answer

Count

Percent

1.

Once a year at a
strategy session

16

12.40%

2.

At most board
meetings

22

17.05%

3.

Occasionally at board
meetings

43

33.33%

4.

Never OR you don’t
know

48

37.21%

20%

Source: www.7taxrisks.com &
SurveyConsol.com

The evidence is overwhelming enough to convince any CEO, CFO, board of directors,
audit committee or tax manager that tax risk should be a major concern for most
businesses, requiring proactive attention on an ongoing basis.
Tax, if managed reactively, will remain a dangerous problem, difficult to manage when
liabilities are unexpectedly uncovered.
_______________________________________________________________________

The case of K Products Ltd
THE CASE OF K Products Ltd illustrates the difference between reactive
and proactive tax risk management.
K Products Ltd had inherited a number of merger transactions over the
years that the Revenue Service, through one of their Special
Investigations Units, had audited and now decided to issue revised tax
assessments totaling hundreds of millions of dollars, including penalty tax
and interest. The outside advisory team that had dealt with the process
had advised K Products Ltd to keep the interaction with the Revenue
Service to a minimum, and not to divulge or disclose too many facts, as
the opportunity would arise in the future when the matter went to tax court.
As a result, many opportunities, that existed prior to the raising of the
revised assessments, were lost in convincing the Revenue Service that
nothing was wrong with some of the merger transactions. The Revenue
Service had also failed to follow certain important legal procedural rules in
arriving at their decisions, which could have resulted in any steps taken by
them to raise the revised tax assessments being overturned.
As a result, the revised tax assessments were raised and K Products Ltd
now had to face the music of raising formal written objections against the
revised tax assessments, and to fight off the tax collection authorities, who
were now attempting to extract the hundreds of millions of dollars out of
them, pending the finalization of the tax court case at some uncertain point
in the future. In fact, shortly after the assessments were raised, K
Products Ltd ended up paying a fairly large "goodwill" sum, pending the
outcome of the dispute in the tax court. It was clear that the Revenue
Service would attempt to extract more money in the near future from them.

To add fuel to the fire, the media had also been given a statement on the
tax position of K Products Ltd, and investor analysts were concerned.
The entire process had been followed in a reactive manner. Each time the
Revenue Service took a step, the advisory team waited, then reacted
cautiously, without making too many disclosures, for fear of causing some
advantage in favor of the Revenue Service. The result: the process
followed the usual route to revised tax assessments, quickly, with K
Products Ltd being placed under pressure to enter the formal tax dispute
arena, and start paying the revised assessed taxes, as the amounts were
now final debts due to the State, until the revised tax assessments were
overturned by a tax court at a later stage.
Shortly after this gut wrenching process had come to a head, the CFO of
the company decided to try a different approach for the remainder of the
tax risks inside K Products Ltd, which they were also still trying to handle,
with imminent revised assessments about to be issued.
An immediate tax team was formed, comprising the CFO, the tax
manager, the current outside tax advisors and a new legal team, qualified
to handle a tax risk management {TRM} process of this nature.
The first meeting was called, and all the tax issues, were tabled, and
summarized in tabular form. The matters were ranked according to
priority.
Time lines were attached to each of the tax risk items, with a summary of
what had to be done to bring the matters to finality. The capital tax,
penalties and interest for each tax risk item were determined, subject to
legal privilege, under the guidance of the legal team. One of the first

strategies that would be embarked upon would be to minimize any penalty
or interest exposure to the Revenue Service. This required careful
preparation, drafting the suitable presentation to the Revenue Service and
involving opinion sign-off, soft outcomes and Revenue Service sign-off.
The roles and responsibilities of the various tax team members were
carefully determined.
The first task was to make contact with a neutral individual in the Revenue
Service to go and see the Revenue Service representative. An agenda
was agreed upon, which included the historical dispute issues, regarding
the current on-the-radar screen issues, and the proposed way to go
forward. At the same time, the Revenue Service representative was asked
to determine from their systems all outstanding tax returns and tax queries
that appeared on their internal system. This would be used as the first
item to be cleared with the Revenue Service to show good faith on the
part of K Products Ltd.
The first meeting took place. The result was the handing over of a list of
outstanding tax issues to K Products Ltd, an agreement on the method to
be adopted in arriving at conclusions of tax audits before revised tax
assessments were raised, and the fact that the historical disputes would
be dealt with separately, by the tax advisors who were originally involved.
One important concession was agreed upon: the fact that K Products Ltd
was embarking on an overhauling of all its tax risk management {TRM}
issues was acknowledged by the Revenue Service, all payments on
revised assessments and the issuing of revised tax assessments would be
suspended, as K Products Ltd was given a fair and reasonable opportunity
to systematically work through its tax risk issues with the Revenue
Service.

It was agreed in principle soft outcomes would be sought

ultimately, with the view to obtaining the Revenue Service sign-off on any
disputes that may arise, without resorting to unnecessary litigation. It was
also agreed that the PNAL principle, if any revised assessments were
raised, would be suspended until the Revenue Service sign-off took place
at the end of a tax dispute. This meant that any payments under revised
tax assessments would be suspended until the final conclusion of the tax
dispute.
It was also agreed that the TQQ questions (see the {TRM} Dictionary)
could be issued by the taxpayer on any investigations conducted by the
Revenue Service, to ensure there was proper procedural compliance by
them. Any audit would also end with the appropriate letter of findings,
before a revised assessment was issued by the Revenue Service.
A structured and fair tax risk management {TRM} process, with the
participation of the Revenue Service, could now be embarked upon.
The next step in the process was to get the tax team together so as to
formulate an overall tax risk management {TRM} strategy for the company
to take care of the historical, current and future tax risk issues, including
any off-the-radar screen tax risk issues.
Eighteen months later, K Products Ltd had paid no more revised tax
assessment monies. No further revised assessments had been raised,
and matters were well under way towards bringing most of the on-theradar screen issues to a conclusion with Revenue Service sign-off. In
appropriate places the Revenue Service had issued letters of findings. In
addition to this, a number of proposed tax audits had been done away with
and postponed, taking immediate pressure off K Products Ltd to commit
more resources to the Revenue Services demands. K Products Ltd was

now also able to finally start collating and analyzing information on some
of its off-the-radar screen issues, under legal privilege, without fear that
the Revenue Service would demand sensitive information before it was
due to be disclosed to them at the conclusion of the process.
The final goal was also about to be reached: high and lower level
settlement discussions with the Revenue Service to reach soft outcomes
on most of the outstanding tax issues without resorting to tax litigation.
The company was also properly prepared for the conclusion of the {TRM}
process on this basis, having researched and investigated each tax issue
thoroughly through the tax team and the {TRM} process.
The specific {TRM} processes referred to in this case study will be
discussed in greater detail throughout this book.
________________________________________________________________________

Basic tax compliance is not enough
MOST TAXPAYERS TRY to keep their affairs in order, but what they do not realize is that
basic tax compliance is not enough. Invariably there are so many other tax-related
issues which taxpayers do not recognize as risk areas. Since they have never received
any queries from the Revenue Service, taxpayers may believe those tax risk areas have
not been identified and the Revenue Service has either accepted or overlooked them.
This is an assumption which taxpayers should never make and yet it is probably one of
the most common mistakes. Generally speaking, taxpayers are reactive when it comes
to dealing with the Revenue Service and it is this attitude which costs them more money
in the long run, with additional tax penalties and interest.

Proactive Tax Risk Management {TRM}
SO WHAT SHOULD taxpayers do? The answer lies in the planning, implementing and
execution of a tax risk management {TRM} process which is proactive. The idea is not
to be reactive, and to see tax as some historic event. Control of the tax environment
commences with advanced planning – before the commencement of a business
transaction, financial accounting event or operation. Failure to roll out such a {TRM}
could result in negative tax consequences which cannot be changed back in time.

The Tax Team
THE FIRST STEP in the {TRM} process requires the appointment of a tax team. This
team will most likely consist of the CFO, the tax manager, a representative from each
operational division in the business, independent advisors from the taxpayer’s existing
tax advisors, forensic tax accountants and a legal team skilled in guiding and
participating in the {TRM} process, providing the necessary legal privilege protection to
sensitive tax areas being investigated. Collectively, the tax team will in turn report to
the audit committee.

The Tax Risk Management {TRM} Strategy

“Tax Teams must have appropriate tax risk management {TRM}
policies and procedures in place, included in a Tax Risk
Management {TRM} Strategy.

The Tax Risk Management {TRM} Strategy should address
the functions of the Tax Team and their integration with other
divisions in the business, with the assistance of the Legal Team,
Forensic

Tax

Accountants,

Auditors and current Tax

Advisors.”

THE TAX TEAM’S initial function will be to determine (together with representatives from
each operating division) the {TRM} strategy to assist in establishing the key risk areas.
One of the first events after the formation of the tax team, is a {TRM} strategy for the
business, to document this strategy for historical, current and future tax risk issues.
This will be dealt with in more detail in Chapter 3.

The Revenue Service Representative
THEREAFTER, THE RELEVANT Revenue Service Representative needs to be identified as
the point of contact between the tax team and the Revenue Service. It is with this
person that all communication, outside the submission of usual tax returns, will take
place.

The Revenue Service Representative will be the recipient of all other

correspondence and the taxpayer’s representatives are to liaise with this person in order
to build a solid working relationship and address its tax affairs into the future. They will
also be responsible for providing the on-the-radar screen tax issues to the taxpayers at
inception of the {TRM} process.

In time to come, they will facilitate the Revenue

Service sign-off is the tax team moving towards a soft outcomes solution to any tax
issues.

On-The-Radar Screen Tax Issues
THE REVENUE SERVICE should be requested to prepare a list of all outstanding tax
issues pertaining to the taxpayer. These outstanding tax issues (returns and queries
with the Revenue Service) will be added and matched to all the outstanding tax returns
and queries list compiled by the business. These listed items are referred to as being onthe-radar tax risk issues.

Off-The-Radar Screen Tax Issues
ALL HISTORICAL TAX issues identified in the business as being problematical but not
on-the-radar screen, must be highlighted for internal tax audit purposes. These are the
business’s off-the-radar screen issues. Typical historical problem areas will be indirect
tax supporting documents (reflecting compliant invoices), tax and accounting provisions,
structured finance transactions and transfer pricing transactions.
Being off-the-radar does not mean these items should be ignored. If anything, the
{TRM} strategy should cater for these issues in advance, before the Revenue Service
attempts to challenge something. In this way, the taxpayer will be well prepared to
handle any Revenue Service queries.

Because the tax team is working under the

guidance of the legal team, the process will be subject to legal privilege.

Gathering the Facts
THE NEXT STEP in the {TRM} process is to obtain all the relevant facts surrounding both
on-the-radar screen and off-the-radar screen issues.

This involves procuring

agreements, both draft and final, memoranda, minutes of meetings, resolutions,
opinions and correspondence (both verbal and written). This is often the most timeconsuming part but it is also the most crucial because so many times a case is won on
the evidence which is contained in witness testimony and supporting documentation.
A good lawyer will tell you, “show me a good set of facts, and I’ll find the law to get you
out of the pickle!”
Many transactions entered into by the taxpayer involve several role players and
generate significant volumes of documentation which then end up dispersed in the
possession of various persons. Taxpayers should be mindful that this is an inevitable
consequence and so if they failed to do so during the negotiation stage, then they
should ensure the factual procurement is done as soon as possible. This entails
obtaining every single piece of documentation, whether the taxpayer believes it to be
relevant or not. Should the Revenue Service at a later stage request all the evidence, as
it is entitled to do, it is the responsibility of the tax team to determine what is irrelevant
and need not be disclosed. It is prudent to conduct this exercise sooner rather than later
because taxpayers find that with the lapse of time, documents are misplaced and key
players move on and fail to inform others or recall where the documentation was stored.

Analysis of the Facts and Opinion Sign-Off
ONCE ALL THE facts have been compiled, the tax team will be equipped to consider the
issue holistically and determine the tax implications, if any. Where uncertainty or
contentious issues exist, it is best to obtain expert advice. Here opinion sign-off must
take place. An objective opinion is useful for a number of reasons; firstly it can confirm
the

taxpayer’s

treatment

is

correct.

Secondly,

if

the

taxpayer’s

manner

of

implementation or compliance is not in accordance with legislation, the advice could
provide the correct guidance, thus affording the taxpayer an opportunity to rectify its
conduct. Thirdly, seeking an opinion will always demonstrate good faith and the absence
of intention to evade or postpone the payment of tax. This will in turn assist the
taxpayer as a mitigating factor in the event penalties and interest are ever raised.
Ensure that any opinion is obtained under the guidance of the legal team to ensure that
the opinion is subject to legal privilege.

Resolution through the Revenue Service Sign-Off
THE AIM OF the {TRM} process is to address all the taxpayer’s outstanding tax issues in
order to resolve them expeditiously with the aid of an amicable interactive relationship
with the Revenue Service and ultimately a Revenue Service sign-off. If this process is
managed properly, the result is a competent tax team who are at all times on top of the
taxpayer’s affairs and aware of its exposure. Insofar as there is tax exposure, the tax
team will have followed the correct measures in minimizing these exposures and will be
equipped to advance appropriate submissions to the Revenue Service for settlement and
the Revenue Service sign-off towards a soft outcomes solution.

The Ever Present Revenue Service
ULTIMATELY, NEITHER THE Revenue Service nor the businesses tax problems are going
to go away. If these problems are acknowledged and the right people (the tax team) are
put in charge to handle these tax issues proactively, the business will be in a much
better position to manage the tax risks to its benefit, than the unprepared taxpayer that
is caught off guard.

________________________________________________________

Proactive Tax Risk Management {TRM} Checklist

TO ACHIEVE A proactive implementation of the {TRM} process, the business
needs to focus on the following issues and tasks.
□

Commit to go beyond basic tax compliance;

□

Get the approval of the CEO, CFO, the board of directors and the audit
committee;

□

Appoint a tax team;

□

Constitute a reporting structure to the audit committee;

□

Set a {TRM} strategy date;

□

Communicate with a Revenue Service representative;

□

Determine the on-the-radar screen tax issues;

□

Meet with the Revenue Service representative;

□

Agree with the Revenue Service representative that the TQQ will be answered,
that letters of finding will be issued, PNAL will be suspended and soft outcomes
will be sought;

□

Set regular meeting dates with the Revenue Service representative;

□

Determine the off-the-radar screen tax issues;

□

Gather all relevant facts;

□

Analyze all the facts;

□

Get specialist technical advice and opinion sign-off;

□

Determine the best path to resolving the issue, including a soft outcomes
resolution through a Revenue Service representative sign-off.

_______________________________________________________________________

Proactive Planning into the future and Tax Planning

“Tax planning is an area of increased sensitivity from Listed
Exchange Bodies, tax authorities, investors, investor analysts and
shareholders.

Tax Teams must have appropriate tax risk management {TRM}
policies and procedures in place (a Tax Strategy).

The Tax Strategy should address the functions of the Tax Team
and their integration with other divisions in the business, with the
assistance of the Legal Team, Forensic Tax Accountants,
Auditors and Current Tax Advisors.

It should be remembered that tax risk aversion does not mean tax
planning and opportunity aversion. Managing tax risks does
not mean eliminating tax risk.

The challenge is to transform risk aversion into risk assessment –
to identify and communicate the risks that are inherent in the
business and enterprise environment, and then exploit opportunities
within the corporate governance environment.”
Source: Ernst & Young

PROACTIVE {TRM} COMMENCES with a change of attitude from the top down in the
business. The change is that tax must not be seen as some reactive process, where tax
is seen as an historic event. This entails proactive tax planning. Control of a business’s
tax environment commences with tax planning – before the commencement of a
business transaction, financial accounting event or day to day operations. Failure to do
this will mean a direct connection to a potentially negative tax consequence, which
cannot be changed after the fact.
In fact, proactive tax risk management starts with tax planning.

Legal Privilege Persists
ANY INFORMATION IN any way associated with the {TRM} process or “tax planning”
may draw the attention of Revenue Service assessors. It’s human nature. In any event,
they will also ask to have sight of anything remotely attached to any concept of “tax
planning”, as this becomes the doorway to any Revenue Service fishing expedition,
assisting them in identifying key tax risk areas in the business.
For all the above reasons, any tax planning should be done under the umbrella of the
legal team, and subject to legal privilege. For this reason as a precautionary, all “tax
planning” documents, draft or otherwise, must be addressed to the business’s attorneys
of record (in the legal team) and marked, “subject to legal privilege”.
This then becomes a safe-haven starting point, to ensure that any snooping Revenue
Service assessors will discover that they cannot have access to any information,
documents or things that are subject to the legal privilege.

In any event, any

preliminary planning information is usually irrelevant to any Revenue Service
investigation if the transaction was never implemented or if the final form of the
transaction is different from what it looked like in the early stages of planning the

transaction.

But in the absence of the “subject to legal privilege” stamp, many

employees fielding Revenue Service questions, may end up providing some of these
irrelevant documents, thereby opening the door to a Revenue Service fishing expedition.
Avoid this at all costs.
Despite tax planning being a very important process for any business, it can give rise to
unnecessary risks if not managed properly.
Tax planning must fall within the overall tax strategy with the support and knowledge of
the CEO, CFO, board of directors and audit committee.

“An important issue for a board and CEO is to consciously decide
the position they wish to take on tax planning, rather than have it
made for them by others.”

Source: Michael Carmodey, Australian Commissioner on Taxation,
Jan 2004

How Big Is The Tax Planning Opportunity?
THE TAX PLANNING opportunity is especially big if all your businesses on-the-radar
screen and off-the-radar screen issues have been resolved.
comfortable that it has nothing to hide.
proactive tax planning.

The business can feel

It can now focus on the positive side of

Disclosing Tax Planning Opportunities?
REMEMBER THE KEY tax risk areas that the Revenue Service will look for in executing
any tax plan. For instance, where the business’s tax rate drops significantly overnight,
the Revenue Service will wonder why. If there is a tax refund, expect a visit from the
Revenue Service, and be prepared to explain why.

“The most important rule in tax planning: Do not lightly
allow tax considerations to distort a commercial
transaction.”
Source: Prof. E.B. Broomberg

So as to ensure stability and continuity of your improved tax status with the Revenue
Service, get an advance tax ruling on any proposed transaction that may result in a tax
reduction, if possible.

Obviously, the essence of the proposed transaction must be

driven by commercial factors, where tax is a secondary consideration. That way, no-one
can say that there has been any non-disclosure, misrepresentation or fraud.

The

advance tax ruling request will contain all the key and relevant information, with a
request for the appropriate binding ruling.
If an advance tax ruling is not possible, ensure proper and full disclosure of the
transaction in the next tax return, and in any documentation that, by law, must be
submitted to the Revenue Service disclosing a ‘reportable transaction’.

Where Do The Tax Planning Opportunities Lie?
THE OPPORTUNITIES WILL present themselves through the ongoing investigation into
the potential tax risk areas in the business, and through the constant communication
between members of the tax team, provided their attitude is programmed to look out
for potential tax planning opportunities. The culture in the tax team environment should
not only be pitched at uncovering negative tax risks, but honed in recognizing positive
tax risks, or opportunities, as well. The tax team should continuously consider tax
planning issues and objectives at their regular monthly meetings.

_________________________________________________________________
Tax Planning Checklist

TO ACHIEVE INTEGRATION between the tax team and the business so as to
maximize tax planning opportunities in the {TRM} process, the business needs to
focus on the following issues and tasks.
□

Has the business undergone a Revenue Service audit in the last two years?

□

Has the business not conducted an internal tax audit in the last 12 months?

□

Has the business conducted major transactions in the last 10 years, including
mergers, acquisitions, asset disposals, management buy outs and the like
which have not undergone a post-transaction legal and tax audit?

□

Are dividend yields decreasing and how can tax planning reverse this?

□

Has an educational analysis of recent tax law, regulation and practice
changes as they impact on the business both historically and in the future,
taken place?

□

Is the tax rate high when compared with competitors in the same industry,
and in other countries where the business operates in, and how can this be
remedied?

□

Make a “bench marking” industry comparison tax table identifying areas of
tax leakage such as unutilized tax deductions, losses and allowances, or
opportunities to classify revenue as capital, or suspend tax changes until
later;

□

Review the legal structure of the business and the details of business
financing;

□

Identify the trends contributing to the business tax charge;

□

Prepare an initial diagnosis of the reasons for the current effective tax rate;

□

Value each potential point of present taxation cost and determine the effect
on the value of the business;

□

Manage the business’s effective tax rate, and consider what should be the
target level, with time periods to achieve this;

□

What value can be obtained taking tax risks? How does this affect the
effective rate of tax?

□

What costs are saved in reducing tax risks-vs.-What are the costs of
resources to manage tax planning opportunities?

□

What is the broad understanding of tax morality-vs.-rule of law, risks and
opportunities?

□

Obtain board approval and execution;

□

Look to legitimately generate profits in low tax jurisdictions or in a tax loss
entity, mindful of strict anti-tax avoidance legislation;

□

Extract profits from high tax jurisdictions;

□

Place expenses and debt in high tax jurisdictions;

□

Defer tax payment dates;

□

Use fiscal and other incentives;

□

Maximize benefits of Double Tax Agreements;

□

Optimize use of foreign tax credits;

□

Exploit effective hedging and repatriation strategies;

□

Insulate tax risks.
Source: E Mascall

_______________________________________________________________________

“Isolate and identify each of the several factors that give rise to a
tax liability, then consider one or more ways of neutralizing those
factors.”
Source: Prof. E.B. Broomberg

Where Is The Tax Planning Done?
THE STARTING POINT of both aspects of tax planning, negative and positive, is the tax
risk management {TRM} strategy which will plot the on and off-the-radar screen tax
issues, with a plan to seek tax planning opportunities in the future.

Who Is Ultimately Responsible For The Tax Planning?
THE ULTIMATE RESPONSIBILITY lies with the CEO and the CFO who should empower
the tax team to get on with it. They are responsible for creating the best shareholder
value possible, under the circumstances.
defective.

They cannot do so if their tax planning is

“Tax liability is determined as follows, for tax

They
turn,

in

planning purposes:

must

be

guided

by the

•

Quality of the amount (capital, dividend, non-resident etc);

audit

•

Factor of time (conditions present to delay receipt or

board,

accrual);
•

Fact of incidence (who is the person that pays the tax);

•

Source (residency).”
Source: Prof. E.B. Broomberg

committee and risk committee. These entities, in turn, obtain all relevant information
from the tax team.

The ultimate aim of implementing the tax planning strategies is to increase shareholder
value.
The key information required to put a tax planning process into action, emanates from a
culmination of the whole tax risk management {TRM} process. It starts with getting the
tax affairs of the business in order. All tax affairs. Followed by getting the Revenue
Service sign off on all known tax risk areas, except those that do not require it (because
legal opinions are sufficient), ending in the regular function of in-house tax audits and
six monthly tax strategy sessions.
Lastly, apply a pro-active approach in tax planning to any anticipated changes
emanating from a proposed change in legislation, the Revenue Service practice and
recent case law. This requires an analysis of the changes as they impact on the
business, both historically and going into the future.

Judge Learned Hand of the USA wrote:
“[a]ny one may so arrange his affairs that his taxes shall be as low as
possible; he is not bound to choose that pattern which will best pay the
Treasury; there is not even a patriotic duty to increase one’s taxes.”

Source: Helvering v Gregory [1934 CCH POVA 9180]

“Areas to audit to expose any tax risks:
•

Inbound logistics – materials handling, warehousing

•

Operations – turning new materials into finished products

•

Outbound logistics – order processing and distribution

•

Marketing and sales – communications and pricing

•

Service – installation and after-sales service

•

Procurement service – purchasing and supply

•

Technology development – know-how, procedures and skills

•

Human resource management – recruitment, promotion, appraisal,
reward and development

•

Firm infrastructure – general and quality management, finance,
planning.”
Source: M Porter

Polarity / Paradox© Map
FOLLOWING THE PRINCIPLES of rendering a Polarity / Paradox© Map in the {TRM}
Dictionary at the front of the book and www.polaritymanagement.com, and
www.7taxrisks.com, the following map illustrates the ongoing paradox between the
reactive tax risk management and proactive tax risk management.
It is better to be in the higher purpose proactive {TRM} quadrant, preventing a tax risk
from happening or at worst being able to fix it after it happens. The proactive {TRM}
process is about keeping the business in the top positive quadrants. If prevention of the
tax risk has not happened, an immediate attempt to fix the tax problem after it happens
must be made.

What are the 7 Habitual Tax Mistakes?
□

Habitual Tax Mistake 1. Taxpayers tend to be reactive to tax problems and
tax risks. This will translate into additional tax exposure through the imposition
of tax penalties and interest, and lead to poor relationships with the Revenue
Service. Proactive tax risk management will eliminate the additional tax
exposure, improve Revenue Service relationships, and place control of the tax
risk management process back in the hands of the business, and not the
Revenue Service. This then translates into a golden opportunity to develop an
ongoing tax planning process, to keep tax exposures under control, and in a
proactive manner.

□

Habitual Tax Mistake 2. Tax compliance departments in businesses try to
cover their tax risk without outside professional assistance, except on a reactive
basis. This contributes to Habitual Mistake 1; tax risk management becomes
reactive. By creating a tax team that participates proactively in the {TRM}
process, the business is able to expand its tax risk cover from 40% to 100%.

□

Habitual Tax Mistake 3. Most businesses do not have a road map of how and
where they are going with their tax risk management, other than blindly
ensuring that they are “fully tax compliant”. Without a properly formulated
{TRM} strategy in place, the goals and objectives, and the manner of executing
a {TRM} process so as to minimize tax risk, cannot be achieved properly. An
extensive, and fully maintained, {TRM} strategy is what is required.

□

Habitual Tax Mistake 4. Insular tax compliance from an ivory tower can only
mean that tax compliance is probably at its lowest, despite attempts to ensure
the opposite by businesses. All key stakeholders must be involved from the CEO,
CFO, the board and the audit committee, to the outside legal team and tax
advisors. Tax managers are often left on their own and expected to remain on
top of tax compliance, law and regulatory changes and the management of a

complex series of relationships throughout the organization so as to get to the
“tax truth” in many transactions, financial accounting and operation areas. Their
ability to be totally transparent, so as to limit ongoing exposure to Revenue
Service, revised assessments, is stifled by their lack of authority to access all key
areas of the business and outside advice, in areas that go beyond technical tax
issues. Allowing transparency and connectivity into the mix, turns the insular tax
compliance problem around.
□

Habitual Tax Mistake 5. Lack of facts, facts and more facts, often leads to bad
tax compliance and unnecessary mistakes that could have been avoided. Getting
to the bottom of the facts takes time and effort, and is the most important
starting point in any {TRM} strategy implementation. Thereafter the technical
expertise can be applied properly. Large transactions illustrate this point time
and time again as businesses continuously fail to check the facts, check the
advice, then check the facts again.

□

Habitual Tax Mistake 6. Financial accounting supplies the numbers on which
tax compliance is based. Simply relying on these numbers as is usually the case
with most tax managers is not enough, by a long shot. Internal audit procedures
must be expanded to self-audit the higher tax risk areas in a business, so as to
self expose any mistakes and non-compliance before the Revenue Service does.
This plays back into proactive tax risk management, and the avoidance of
unexpected and additional tax charges that may be crippling, if driven by the
Revenue Service. Here self disclosure of mistakes is advocated in a carefully
orchestrated manner to fit within the overall proactive {TRM} strategy.

□

Habitual Tax Mistake 7. Lack of communication between the tax manager and
the rest of the business, and only processing numbers to compile tax returns, is
the reason why tax compliance in most businesses only covers 40% of the total
tax risk in those businesses. The other 60% tax risk is hidden, and can only be
exposed through a systematic process of people to people communication, and

not just through processing numbers. The one must verify the other. This calls
for new communication systems to be implemented in the business to
circumvent and put an end to the bad habit of limited people communication.
_______________________________________________________________________

BBA Ltd decides to go for {TRM}
TAKE BBA LTD, part of the international Rialtry Group, (a fictitious name
but the facts are real) as an example. They faced a major tax audit on all
fronts. The trigger had been an article in the Exposé magazine, citing
them as having sneaked assets offshore, under the radar screen without
detection by the Revenue Service, and now they were leaking huge sums
of money to a tax friendly jurisdiction, escaping significant tax charges in
their country of effective management.
Four years later, they concluded their tax risk management {TRM}
process. The {TRM} process was heralded a great success by the board
of directors of BBA Ltd, the Rialty Group, and the Revenue Service. Why?
There were no less than 30 key tax areas that required investigation and
audit by the Revenue Service.

Revenue Service audit teams were

typically given 100 man hours per key tax area to audit, and then would be
expected to deliver a result through revised assessments.

3000 man

hours would have been spent completing all the audits to arrive at a result
for the Revenue Service. This would have meant an equal, if not greater
amount of time and resource to be spent by BBA Ltd. With a very small
tax department, they would have had to hire an extensive number of
outside consultants at great expense.
What was at stake for BBA Ltd? With hindsight now, they were facing a
potential tax exposure of about $300m, plus penalties and interest of
another $300m to be added. Had the Revenue Service thrown 3000 man
hours at the process they would have raised BBA Ltd as a debtor of in the
region of $600m. On the total man hours spent, the Revenue Service
would be looking to collect as much of that $600m as they could.

Again, with hindsight, and the conclusion of the {TRM} processes
suggested in this book, the Revenue Service spent less than 100 man
hours. Because the taxpayer completed and controlled its own tax audit,
internally, and self-disclosed to the Revenue Service the outstanding
amounts of tax that they had found definitely to be due to the Revenue
Service, it turned out that they had to pay much less that the $ 600m
estimated. A host of potential transactions that the Revenue Service may
have been inclined to investigate had they controlled the audit process,
were cleared and no revised assessments were issued, where under more
adversarial circumstances, the Revenue Service may have treated the
process otherwise.

At the end of the day, a fraction of the $600m

was raised in revised assessments.
For the taxpayer, what was the result? They faced tax charges up to
$600m. This equated to three times more than the estimated income tax
burden of the taxpayer for the year of assessment. Through a carefully
implemented {TRM} process, and by being completely transparent, they
reduced their feared tax exposure to a fraction of that amount.

A

substantial tax saving. Plus, had the Revenue Service spent 3000 man
hours, the taxpayer would have spent at least double that time hiring
professionals to defend the legal actions of the Revenue Service. The
additional cost to BBA Ltd time, effort and expense would have equated to
about $10m to bring the tax disputes to conclusion. The costs associated
with the {TRM} process were one third of that amount.
All round, a significant saving of time, energy and expense. And the result
was satisfactory to all.
___________________________________________________________

