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income Tax Withholding and Reporting Obligations on Cross-Border Payments

Facts and Questions

1. HCo is a Host Country nonthatlspartofamulnnanonalgronpofcorpora-
tions. FCo, a Country X iate of HCo, seconds Exec, an individual
resident, to HCo to wark in HCo's Host Country offices for the four-month penad
from September 1-December 31 of Year 1.
= What are HCo's income tax withhalding and reporting obligations to Host Couniry

with respect to compensation it pays to Exec during this period?
» Do those obligations diffler depending on whether Host Country has an income tex
treaty with Country X?

2. HCo's ultimate parent mmpany, FHoldco, whichis a tax resident of a country with |
which Host Country does not have an income taX treaty, lwemeswm'ldwide rights to
certain valuable mtual E roperly to Sister(o; a tax rnj;ldcnf of G tly X, whlch
has an income (ax treaty with Host Country that ¢ exempts roya]n&spald to Co\{h
residents from Host Country tax. Under the:‘ﬁhoeml::%mement SisterCo is obhgaled
to pay FHoldco 95 percent of any royalties that'SistefCo receives from sublicensing of
the intellectual property. SisterCo in turn sublicefises the Host Country rights to the
intellectual property to HCo [or a royalty based on HCo's sales associated with such
intellectual property.

® What are HCo's income tax withholding and reporting obligations with respect to
its payment of royalties to SisterCo with respect to the.sublicense?

» What are SisterCo’s Host Country income tax withholding and reporting obliga-
tions — if any — with respect to any royalties it pays to FHoldco attributable to
HCo's Host Country exploitation of the intellectual property?

. HFund is a partnership organised and having offices in Host Country that is engaged
in investing and trading in stocks and securities issued b¥ Host Country corporations
on behalfof its partneh;, who consist of investors some of whom are residents of Host
Country and same of whom are residents of foreign countries. HFund borrows funds
from Lender for a below-market fixed interest rate along with an *equity kicker” tied
to HFund's performance. Lender is a partnership orf.m and managed from Coun-
try Z, a country with which Host Country does not have an ingome taX treaty, whose

/membeérs consist of ten extremely wealthy individuals with prior business or social

/' connections, three of whom are Host Country tax residents and the rest of whom are
foreign (non-Country Z) tax residents. Lender is an investment partnership that
makes strategic customised debt and equity investments throughout the world.

What are HFund’s Host Country income (and other) tax withholding and reporting
‘obligations with respect to its payments to Lender?
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Taxation of capital
gains to nonresident
aliens

FACTS and QUESTIONS

1. HCo is a Host Country corporation that is part of 2
multinational group of corporations. FCo, a Coun-
try X affiliate of HCo, seconds Exec, an individual
Country X tax resident, to HCo to work in HCo's
Host Country offices for the fourmonth period
from September 1-December 31 of Year 1.

= What are HCo's income tax withholding and re-
porting obligations to Host Country with respect
to compensation it pays to Exec during this
jod?
= Do those obligations differ depending on
whether Host Country has an income tax treaty
with Country X?

2. HCo's ultimate parent company, FHoldco, which is
a tax resident of a country with which Host Coun-
iry does not have an income tax treaty, licenses
worldwide rights to certain valuable intellectual
property to SisterCo, a tax resident of Country X,
which has an income tax treaty with Host Country
that exempts rovalties paid to Counury X residents
from Host Country tax. Under the license agree-
ment, SisterCo is obligated to pay FHoldco 95 per-
cent of any royalties that SisterCo receives from
sublicensing of the intellectual property. SisterCoin
turn sublicenses the Host Country rights to the in-
tellectual property to HCo for a rovalty based on
HCo's sales associated with such intellectual prop-
erty.

= What are HCo's income tax withholding and re-
porting obligations with respect to its payment
of royalies to SisterCo with respect to the
sublicense?

= What are SisterCos Host Country income tax
withholding and reporting obligations — if any
— with respect to any royalties it pays to
FHoldco attributable to HCo's Host Country ex-
ploitation of the intellectual property?

3. HFund is a partnership organised and having of-

fices in Host Country that is engaged in investing
and trading in stocks and securities issued by Host
Country corporations on behalf of its pariners, who
consist of investors some of whom are residents of
Host Country and some of whom are residents of
foreign countries. HFund borrows funds from
Lender for a below-market fixed interest rate along
with an “equity kicker” tied to HFund's perfor-
mance. Lender is a partnership organised and man-
aged from Country Z, a country with which Host
Country does not have an income tax treaty, whose
members consist of ten extremely wealthy individu-
als with prior business or social connections, three
of whom are Host Country tax residents and the
rest of whom are foreign (non-Country Z) tax resi-
dents. Lender is an investment partnership that
makes strategic customised debt and equity invest-
ments throughout the world.

What are HFund's Host Country income (and other)
tax withholding and reporting obligations with re-
spect to its payments to Lender?
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Host Country
BELGIUM

Moward M. Liehman and Marilyn Jonckbeere'
Jomes Day, Brussels

I. Background
A. Withholding tax obligations

1. Withholding tax on interest, dividend and
royalty payments

E ncome tax withholding on cross-border pay-

ments to nonresident individuals and foreign

corporations is provided for in Article 261, 1° of
the Belgian Corporate Income Tax Code (“BITC"),
which imposes withholding tax on resident compa-
nies that make payments of income deriving from
movable property and capital. Generally, disregarding
any applicable exceptions and/or exemptions under
Belgian domestic tax law and Belgium’s network of
tax treaties, the withholding tax rate applicable to
dividend, interest and royalty payvments {0 nonresi-
dents is now 25 percent.?
Withholding tax is due upon payment or attribution of
the income (interest, dividends or royalties, as the
case may be) and must be reported and paid to the
Belgian tax authorities within a 15-day period thereaf-
ter. Despite the fact that Belgian tax laws do not allow
the parties concerned to avoid their legal obligation to
withhold tax, the parties can agree as to which of
them will carry the ultimate burden.*

A number of withholding tax reductions and ex-
emptions with regard to interest, dividend and royalty
payments are available under Belgian domestic law
and Belgium's various tax trealy provisions.

First, under the domestic law implementing the
provisions of the EC Interest and Royalties Directive,’
interest and royally payments arising in Belgium are
exempt from Belgian withholding tax provided that
the recipient is an associated company of the paying
company and is resident in another EU Member State
or is a permancent establishment (“PE”) of such a com-
pany that is also situated in another Member State.
Two companies are regarded as being “associated
companies” if: (1) one of them directly holds at least
25 percent of the capital of the other; or (2) a third EU
company directly holds at least 25 percent of the capi-
tal of both of them (i.e., the two key corporate coun-
terparties).® A continuous minimum holding period of
one year is required.

Second, by adopting a Royal Decres in 20067 imple-
menting the EC Parent-Subsidiary Tax Directive,” Bel-
gium intreduced a withholding tax exemption with
respect to dividend payments to: (1) companies resi-
dent in another EU Member State; and (2) companies
resident in non-EU Member States (such as the
United States and Japan) that have concluded a tax
treaty with Belgium containing an exchange of infor-
mation clause sufficient to allow for the execution of
the domestic tax laws of both States.? In order for
companies to benefit from this, still relatively new and
broad, zero withholding tax regime, a number of cri-
teria must be met, however.'® For instance, the divi-
dends must relate to a participation of at least 10
percent in the capital of the distributing company.

Furthermore, as most of Belgium's tax treaties
follow the OECD Model Convention, withholding tax
reductions and/or exemptions with respect to interest,
dividend and royalty payments are provided in many
if not most of these treaties.!’

In addition, domestic law provides for a varicty of
highly specific withholding tax exemptions regarding
interest and rovalty payments (which are irrelevant to
the fact pattern at issue).

2. Withholding tax on professional income

Belgium grants employers the right to withhold tax
from the compensation paid to employees.!? In fact,
the relevant provision indicates that it is the choice of
employers either to carry the cost of the tax them-
selves, or to withhold the tax from the taxable income
of employees. In either case, the employer has the re-
sponsibility 1o pay over the required tax to the tax ad-
ministration.

Belgium’s primary basis for imposing professional
income withholding tax on nonresident employees
can be found in Article 270 of the BITC, which states
that professional income withholding tax is owed by:
(1) Belgian residents (for tax purposes) that pay or at-
tribute wages (bezoldigingen/rémunérations) in Bel-
gium or abroad; and (2) nonresidents that pay wages
in Belgium or abroad, to the extent that such wages
constitute professional costs that are deductible from
taxable income in Belgium.!? The latter covers situa-
tions where nonresidents attribute such costs to a Bel-
gian PE (and hence take a tax deduction by reason of
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such costs)), tn wihich case withholding tac willl e dne.
The tax is owed upon the payment or attribution of
tasable wages. "*

If the provisiom ahove is triggered, a nomresident
suzmt to 2m applicable tax treaty: "> Beleiunm's tax trea-
thes dietermine (gemerally in Article 15) when, and
umdier wihatt conditions,, income paid to 2 nonresident
emypllovee can onlv be taxed in the State where the em-
plovee bas his or her residence. The treatics zenerally
state that income: earmed by a resident of Coumtry X,
ffor work performed im Country Y, is taxable only in
Coumtry X, if:
= the Country X resident performs work in Country Y

for no more than 183 days in any 12-month pertod

commencing or ending in the fiscal year concerned;
and

s the remuneration is paid by, or on behalf of, 2an em-
ployer that is not 2 Country Y tax resident; and

s the remuneration is not borne by a PE that the em-
ployer has in Country Y.

B. Withholding tax reporting obligations

1. Reporting obligations regarding dividend,
interest and royalty payments

Withholding tax is due upon the payment or attribu-
tion of the income concerned'® and, within a 15-day
period thereafter, the debtor must file a withholding
tax declaration with the Belgian tax authorities.!”
Specific declaration forms are available, the appropri-
ate form depending on the type of payment at issue,
iie, dividends (Form 273A), royalties deriving from
copyrights or related rights (Form 273S) and other
payments (Form 273).'%

These declarations must also reflect any amounts
not subject to withholding tax, due to withholding tax
reductions and/or exemptions, in which case the
pavoriwithholding agent must add sufficient proof to
support this position.!? If the income in question
qualifies for a reduction or exemption pursuant to a
tax treaty concluded by Belgium, the debtor will have
to complete and attach to its withholding tax declara-
tion an additional Annex (Bijlage/Annexe) indicating
that all conditions for the reduction/exemption are
satisfied (for example, Annex 276 Div., Annex 276 Int.
or Annex 276 R).

Belgian companies must also separately report on
an annual basis payments made directly or indirectly
to persons located in tax havens,?® if the aggregate
amount of such payments made during the taxable
period amounts to at least EUR 100,000.?’

2. Reporting obligations on professional income
withholding tax

As a general rule, professional income withholding tax
must be paid within a 15-day period following the
month in which the wages were paid or attributed.??
Belgian tax law, however, includes several exceptions
to this rule.??

As from January 1, 2009, the withholding tax on
professional incomc needs to be declared clectroni-
cally through the online system “FinProf.” The em-

ployer cam request am excepiion if it does not have the

mecessary 1T cquiproent. Upom approral of such re-

quest, tihe cmmplogrer willl be prosided with the relevamt

documentasion (Form 274-B), which it meeds to com-

plate and returm to the competient “documentakion
””

1. Application of Belgian withholding and reporting
rules to cross-border payments

A Compensation paid to Exec for Belgian services

As it appears from the fact pattern that HCo is paying
Exec’s compensation for the work performed, Article
270 of the BITC is triggered. Article 270 provides that
professional income withholding tax is owed by Bel-
gian residents (for tax purposes) that pay or attribute
wages (bezoldigingen/rémmménntions) in Belgium or
abroad. Consequently, HCo is subject to withholding
tax in Belgivm. Assuming that FCo was paying Exec’s
compensation, no withholding tax would be due from
HCo, provided the pavments did not constitute pro-
fessional costs that were attributed to FCo's PE — if
any — in Belgium.

If Belgium has a standard tax treaty in place with
Country X, HCo will be exemplt from paying profes-
sional income withholding tax in Belgium if the three
conditions listed in LA.2., above are satisfied. Given
that Exec is employed for only a four-month period,
the maximum employment period of 183 days is not
exceeded. The second and third conditions may, how-
ever, create an issue, as these require that: (2) the em-
ployment income be paid by, or on behalf of, FCo; and
(3) the payments not be borne by a PE of FCo in Bel-
gium. Thus, in order for HCo (and Exec) to qualify for
a tax exemption in Belgium, any employment-related
payments made during, or attributable to, the period
of secondment must be borne by FCo, which should
remain Exec’s employer?* for those four months in
question.

The rationale for these requirements is to avoid the
source taxation of short-term employments for as
long as the employment income is not a deductible ex-
pensc in the source State, given that the employer is
not taxable in that State (either as a resident or
through a PE it maintains there).?> It should, however,
be taken into account that, if FCo remains Exec’s em-
ployer during the secondment, this in and of itsell
might give rise to the possibility of Exec's presence in
Belgium creating a PE of FCo in Belgium.2¢

As regards reporting obligations, see 1.B.2., above.

B. Royalties paid on sublicense

Assuming no tax treaty is in effect between Belgium
and Country X, royalties on HCo's sublicense to Sis-
terCo would be subject to Belgian withholding tax, at
the rate of 25 percent. However, the tax treaty between
Belgium and Country X, as described in the fact pat-
tern, results in such royalty payments being exempt
from Belgian withholding tax.

In this context, however, it is worth noting that most
of Belgium's tax treaties contain a “limitation-on-
benefits” (“LoB") clause. For a person to be entitled to
treaty benefits, the person is generally required tobe a
resident of Belgium (or the other Contracting State),
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as the case may be, and to pass @ sevies off highly spe-
cific amti-treaty shoppime provisions.?” Tn additiomn, 2
wemeirall boma fide motive test willl reguire SisierCo o
establich “that the principal purpose off the commprumy;,
the condct of its business and the scqmisithon or
maintenance by it of the sharcholding oir other progp-
ertv from which the imcone m questiomn is derived, are
maotivated by sound business reasons and thus do mot
have as a primary purpose the obtainime of amy swch
benefits.”?* This boaa fule provision, imputed thnoumgh
the OECD, is similar to the criterion of “legitimate fi-
mancial and economic needs” used in several of Bel-
gium’s anti-abuse provistens already enacted ®

In addition, most tax treaties concluded by Baligium
include the following provision:

Royaltics arising in a Contracting State and paid tw a
resident of the other Contracting State shall be taxable
only in that other State if swech restdent s the bemefacsal
owner of the rovalties.™ [Emphasis added.]

The question of whether SisterCo qualifies as the
benchicial owner of the royalties paid by HCo could be
the subject of a wholly separate discussion and will
depend on the specific circumstances of the case. For
instance, SisterCo will more likely be considered the
beneficial owner if it performs an active role in the li-
censing activities and the entire business process, for
example, managing efforts to ensure that the IP rights
are enforced against potential infringers. Moreover,
SisterCo cannot be acting as: (1) a mere intermediary
(such as an agent) receiving income in the name and
for the account of a third party; (2) a mere fiduciary;
or (3) an administrator acting on account of third par-

es.3! The 95 percent royaliies paid on to FHoldCo
will also be taken into account in this discussion, as
the funds that are retained in the hands of SisterCo
should at least be greater than what an independent
third party would be willing to pay to a mere agent, fi-
duciary or administrator so there is some real indica-
tion of a profit in exchange for entrepreneurial risk
here.3?

With regard to reporting obligations in Belgium,
HCo will need to report the royalty payments within
15 days of the attribution or payment of the pay-
ments>? by filing Form 273 or Form 273S, depending
on whether or not the intellectual property at issue is
copyrighted. In these Forms, HCo must report the fol-
lowing: the amount of royalties paid; the taxable
amount of the royalty payments; the applicable tax
rate; the amount of the withholding tax; any reduc-
tions and exemptions being claimed, together with an
explanation of the basis for same; the dale of attribu-
tion or payment; the effective date of the sublicense;
the end date of the sublicensing agreement; and Sis-
terCo’s identity. Given that HCo's royalty payments to
SisterCo are exempt from tax pursuant to the tax
treaty with Country X, HCo will have to complete and
attach to its withholding tax declaration an Annex 276
R, indicating that and proving how all the conditions
under the tax treaty are satisfied.

Finally, SisterCo will not be subject to Belgium’s
income tax withholding and reporting obligations
with respect to the royalties it pays to FHoldCo but
that are attributable to HCo’s Belgian exploitation of

12/13 Tax Management Internatlonal Forum Bloomberg BNA

the IP. This is becanse, unlike the United States, Bel-
pinum has mot adopied the concept of a “secondhier
willhbwoldimg tax.”

C. Inferest paid by HFund to Lemder

I cardierr to address the third guestion in the fact pot-
b, it s first mecessary to determine: (1) whet onnsti-
tutes a parimership under Belgiam law; amd (2)
whether payments on a loan with an “equity kicker”
constitute interest payments for tax purposes or
whether they should be treated as dividend paviments.

1. Company or fiscally transparent entity?

As it is rather difficull to pigeonhole each type of Bel-
gian entity as being or not being the equivalent of a
partrership, given some of the imponant differences
in company law concepts, the more relevant question
is whether HFund would be viewed as being fiscallly
transparent. In order for an entity to be subject (o Bel-
gian corporate income tax, the following criteria must
be satisfied:>

s the entity must have its fiscal domicile in Belgium;
s the entity must have legal personality; and

u the entity must engage in operations of a profit-
making nature.

Belgian tax law does not, by contrast, provide a
clear definition of the concept of “fiscal transparency”
or the criteria an entity must satisly in order to be con-
sidered fiscally transparent.3* Belgian doctrine and
case law do stipulate that the absence of legal person-
ality® is the decisive factor in determining whether an
entity is fiscally transparent.3?

Considering that HFund is organised and has its of-
fices in Belgium, it can be assumed that its fiscal do-
micile is located in Belgium. Moreover, as HFund's
main activities consist in investing and trading in
stocks and securities, it also engages in operations of
a profit-making nature. Therefore, determining
whether HFund is a company or a transparent entity
for Belgian (corporate) income tax purposes will even-
tually depend on whether or not it has legal personal-
ity, for which sufficient facts have not been provided.

2. Interest or dividend payment?

The “equity kicker” tied to HFund's performance in
the fact pattern raises the risk of the interest payments
being treated as dividend payments. As Belgian tax
law does not expressly define the concept of a “loan,”
one must refer to the Civil Law meaning of the term.*®
Belgian Civil Law considers the substantial defining
attribute of a loan 1o be the right to a repayment of
funds placed at a borrower’s disposal, without those
funds being subject to the borrower’s own operational
risk. If this attribute is present, even if some or all of
the remuncration for the loan is a participation in the
borrower's profits, if the loan is convertible into
shares®® or if the interest payments are classified as
dividends in the lender’s jurisdiction,*® the payment
will still be treated as inlerest in Belgium. Thus, on
balance, the authors believe it can be assumed that the
interest payments made by HFund will in fact be con-
sidered interest payments for Belgian tax purposes.

B
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3. Wiithbolding and reporting oblizations

HiFumnd will have to withhold 23 percemt om the: mter-
est pavmemnts to Lender, as the prospects off the pay~
moents qualifving for zny withholldime tzx exempiions
do not appear 1o be promising i this case.

First, for HFund's payments to gualify for- the wwiith-
holding tax exempiion undesr the EC Interest amd Ros-
alties Directive, HFund and Lender would meed to
canstitute “associated companics,” meaning thet- (1)
one of them would have to holld directly at least 25 per-
cent of the capital of the other; or (2) a third EU com-
pany would have to hold directly at keast 23 percent of
the capital of both of them *' Assuming that FiFumnd
and Lender are not fiscally transparent, the exemption
will not likely apply since Lender is not 2n investior imn
HFund and can therefore not be regarded as am asso-
ciated company of HFund. And then, if Lender is fis-
cally transparent, the Directive will also mot affiord
HFund relief, as Lender’s investors are individuals, so
that HFund and Lender cannot be considered associ-
ated “companies.”

Belgium also exempts payments made by fiscally
transparent communal investment funds to their in-
vestors.”2 However, this exemption only applies to
payments made in retum for equity investments in
such funds and does not apply to payments made in
return for a loan.

Finally, it should be noted that Belgium exempts
payments made to Belgian communal investment
funds from withholding tax.** However, this favour
able regime is not available for European investment
funds (that arc similar to communal investment
funds) that are not located in Belgium. It can be con-
sidered questionable whether this is in compliance
with the European Union principle of free movement
of capital,* as EU law forbids discriminatory trcat-
ment of European companies based on their country
of origin. Belgium has already been condemned for
not exercising its taxing powers in compliance with
EU law.*> Therefore, if Lender is an investment fund
similar to a communal investment fund and if Lender
is based in the EU, this particular exemption might
apply. Unfortunately, it is likely that, for that view to
prevail, Lender would have to take the case all the way
to the Court of Justice of the European Union for a
preliminary ruling that not extending the exemption
to other EU-based funds is incompatible with EU law.

The reporting obligations with respect to interest
payments are similar to the reporting obligations with
respect to royalty payments (see I1.B., above).
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