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Beneficial
Ownership

FACTS

Co is a Host Country corporation all of the

stock in which is owned by F Holdco, a

Country X corporation that serves as a hold-
ing company for a group of operating companies
within the multinational group of which H Co and F
Holdco are members. All of the stock in F Holdco is in
turn owned by Parent, a Country Y corporation that is
the ultimate parent company of the group. H Co
manufactures and distributes widgets under subli-
censes from FIPCo, a Country Q subsidiary of Parent
that licenses the relevant intellectual property from
Parent, which owns such property. FIPCo oversees the
registration of the intellectual property it licenses
from Parent and manages efforts by outside lawyers
and other third party contractors to ensure that such
property retains its legally protected status and that
such status is enforced against potential infringers,
but employs only three people to do so. Host Country
does not have any domestic legislation or income tax
treaty with Country Y that provides relief from any
Host Country withholding tax on dividends, interest
or royalties paid to residents of Country Y.

H Co regularly pays dividends to F Holdco. F
Holdco generally redistributes to Parent all of such
dividends (less an amount to cover its modest admin-
istrative costs) within 90 days of receiving them.
Under its domestic legislation or income tax treaty
with Country X, H Co imposes a substantially reduced
withholding tax on dividends paid by Host Country
corporations to corporate residents of Country X that
own a substantial interest in the dividend-paying cor-
poration, but only if such residents are the beneficial
owners of the dividends in question. Country X im-
poses a 10 percent rate of tax on dividends paid to
Country X corporations by subsidiaries in which the
recipient owns at least a 25 percent interest, and does
not impose withholding tax on dividends paid by
Country X corporations to foreign corporate share-
holders that own at least an 80 percent interest in the
dividend-paying corporation.

H Co finances a substantial part of its capital needs
through loans from F FinCo, a Country Z subsidiary
of Parent that finances the capital needs of many of
the Parent group through third party bank borrow-
ings. Based on H Co’s needs, F FinCo borrows from
third party banks, supported by H Co's guarantee and
pledges of H Co assets, and relends the funds to H Co
on parallel terms at an interest rate that is 10 percent
higher than the rate charged to F FinCo by the rel-
evant bank or bank syndicate (e.g., F FinCo would
charge H Co. interest at 6.6 percent if the bank rate
were 6.0 percent). F FinCo has a staff of experienced
financial personnel that negotiates third party financ-
ing arrangements and performs risk management

functions with respect to the group’s financial posi-
tion. However, most of the Parent group’s capital
needs are obtained through long-term (five years or
longer) loans, the currency risks with respect to which
are generally fully hedged up front. The Host Country
income tax treaty with Country Z provides for a 0 per-
cent source country tax on interest paid to residents of
the other country, but only if that resident is the ben-
eficial owner of the interest.

Under its sublicense with FIPCo, H Co pays royal-
ties equal to 11.0 percent of its sales (which have aver-
aged approximately $100 million/year) to FIPCo.
Under its license with Parent, FIPCo pays Parent roy-
alties equal to 10.0 percent of H Co’s sales, which roy-
alties FIPCo is entitled to deduct in calculating its
Country Q taxable income. Under its income tax
treaty with Country Q, Host Country imposes no with-
holding tax on royalties paid to residents of Country
Q, provided that such residents are the beneficial
owners of such royalties. Country Q does not impose
a withholding tax on royalties paid by FIPCo to
Parent.

QUESTIONS

H Co's management is interested in the answers to the

following questions:

1. Under Host Country law and/or Host Country inter-
pretation of the Host Country-Country X Treaty,
would F Holdco be considered the beneficial owner
of the dividends paid by H Co? Assume for purposes
of the answer that F Holdco qualifies as a resident
of Country X under the relevant law or treaty provi-
sion and that it satisfies the requirements of a
“qualified resident” (or equivalent designation)
under any residence and limitation on benefits ar-
ticles in the Host Country-Country X Treaty.

2. Under Host Country law and Host Country inter-
pretation of the Host Country-Country Z Treaty,
would F Finco be considered the beneficial owner
of the interest paid by H Co? Assume for purposes
of the answer that F Finco qualifies as a resident of
Country Z under and satisfies the requirements of a
“qualified resident” (or equivalent designation)
under limitation on benefits articles in the Host
Country-Country Z Treaty.

3. Under Host Country law and/or Host Country inter-
pretation of the Host Country-Country Q Treaty,
would FIPCo be considered the beneficial owner of
the royalties paid by H Co? Assume for purposes of
the answer that FIPCo qualifies as a resident of
Country Q under the relevant law or treaty provi-
sion and that it satisfies the requirements of a
“qualified resident” (or equivalent designation)
under any residence and limitation on benefits ar-
ticles of the Host Country-Country Q Treaty.
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Host Country
BELGIUM

Howard Liebman and Marilyn Jonckheere
Jones Day, Brussels

Introduction

or a term that is supposed to play such an im-
portant role in the allocation of treaty benefits

and that is used in so many bilateral tax trea-
ties, there is remarkably little jurisprudence on the
meaning to be given to “beneficial ownership” under
international tax law.! Indeed, even though Belgium
includes the concept in many of its tax treaties, a defi-
nition or even a comprehensive clarification is still
missing. When faced with the need to interpret the
term in a specific context, Belgium typically seems to
opt for a strict (one might even say, hyper-formalistic)
legal approach to interpreting beneficial ownership,
in contrast to an economic (or substantive) approach.
Following from the latter and as further discussed
below, it might be concluded that Belgium does not —
at least at present — seem to consider tax treaty abuse
to be one of the primary concerns in its development
of international tax policy. M. Bourgeois and E. Tra-
versa confirm this by stating that:

Belgian authorities seem indeed to put more em-
phasis on the development of their tax treaty network,
i.e. even by concluding conventions with low-tax juris-
dictions, in order to attract foreign investments and to
encourage businesses to structure their international
activities so as to use Belgium as a base or a conduit
country.?

I. Belgian approach to Beneficial Ownership

A. Formalistic approach to Beneficial Ownership

As most of Belgium’s tax treaties follow the OECD
Model Convention,? the concept of “beneficial owner”
appears in many if not most of the tax treaties entered
into by Belgium after 1977, as well as in Belgium’s
own Draft Model Convention of June 2007.% However,
no clear-cut definition or explanation of the expres-
sion has yet to be provided by the Belgian tax authori-
ties. Nor does domestic case law answer many of the
critical questions surrounding the concept.

Because Belgium lacks any legal definition of ben-
eficial ownership as well as definitive regulatory clari-
fication by the Tax Administration, the interpretation
of the term remains unclear. Consequently, both a
substantive and a formalistic interpretation remain

possible. However, most Belgian scholars share the
view that a formalistic legal interpretation is to be ap-
plied to the expression, at least for the time being. As
the concept of beneficial ownership has no meaning
in Belgian private law, commentators tend to apply
the classical interpretation of the concept of “legal
ownership” of property under the Belgian Civil Code.
They thereby conclude that the beneficial owner of
income is the person holding title or another right in
rem to property, allowing that person to claim the re-
ceipt of the income produced by that property on the
basis of such title.5 Thus, one of the foremost Belgian
authorities, Professor Luc Hinnekens — after refer
ring to those Belgian authors who have concluded
that the notion of beneficial ownership generally ex-
cludes conduit companies from treaty benefits — has
stated:

We disagree with such economic interpretation of
the concept and believe that it is rightfully not shared
by the Belgian Administration. The OECD commen-
taries on this concept only refer to the case of a nomi-
nee or agent, i.e. a person who is not the beneficiary of
the income in a true legal sense.®

Moreover, even the Belgian Administrative Com-
mentary on Double Tax Treaties, as well as Article 117,
§ 6bis of the Royal Decree implementing the Belgian
Income Tax Code 1992 (RD/BITC), shares this point of
view by defining the beneficial owner as “the owner or
usufructholder of the shares, securities, assets and
rights,”” thereby focusing more on the legal dimen-
sion of pure ownership of title rather than adopting
the broader economic or substantive (substance-over-
form) interpretation that tends to characterise the
view of Common Law tax authorities. In addition, this
formal approach has been confirmed by Belgian case
law, which has held that a person or company can
only be a recipient of income if a right in rem (owner-
ship or usufruct) exists with respect to the assets
giving rise to the income.?

Some Belgian scholars, such as Professor Luc De
Broe, feel that this approach, as generally adopted by
the Belgian Government, facilitates treaty abuse and
is therefore not in accordance with the object and pur-
pose of the concept of “beneficial ownership.” Profes-
sor De Broe, for example, argues that Belgian Courts
should “find the autonomous treaty meaning of the
term and not construe it in accordance with Belgian
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domestic law.”® But until they do so on a regular basis,
then regardless of whether it makes for good public
policy, one can still state that, under Belgian tax law,
legal form prevails over what can be viewed as the eco-
nomic substance of a transaction. Indeed, leaving
aside some very recent legislative changes to be dis-
cussed below and still to be fleshed out, Belgian
Courts are not even allowed or supposed to give prior-
ity to or take into account an economic or substantive
reality that might be different from the legal form of
the contracts entered into by the parties, unless these
contracts are a sham and they, or their consequences,
are not adhered to.!°

As a result of this formalistic approach to the con-
cept of beneficial ownership, withholding tax exemp-
tions or reductions provided for in tax treaties are
granted to conduit companies rather more easily and
readily by Belgium than one might expect to see else-
where.

B. Tax treaties and tax avoidance in Belgium

1. The taxpayer’s freedom to choose the “least
taxed route”

Until very recently, one of the cornerstones of Belgian
tax law was the concept enunciated back in 1961, ina
seminal decision of the Belgian Supreme Court in the
Brepols case, that taxpayers have the right to structure
their affairs in “the least taxed way” possible:!*

There is no sham, or, therefore, tax fraud, where, in
order to enjoy a more favorable tax treatment, and
using the freedom to contract, without however vio-
lating any legal obligation, the parties enter into acts
of which they accept all the consequences, even if the
form they give thereto is not the most usual one.'?

With this statement, the Court affirmed the prin-
ciple that there is no “simulation,” and hence no tax
fraud, when taxpayers exercise their freedom to con-
duct their affairs in such fashion as to benefit from a
more favourable tax regime, as long as they accept all
the legal consequences that arise as a result.!? In 1990,
the Belgian Supreme Court, in the Vieux Saint Martin
case, not only confirmed this principle, but broadened
its scope by stating that a legal construction would be
upheld even if it appeared from the facts that the legal
form had been chosen by the parties for the sole pur-
pose of avoiding tax.!*

After many, many years, and many, often fruitless,
attempts by the tax authorities to challenge certain
constructions in the courts, the absence of a general
anti-abuse rule (GAAR) in the law finally prompted
legislators to adopt one in July 1993, namely Article
344, § 1 of the BITC, which is discussed in the follow-
ing section.

2, Compatibility of the GAAR with tax treaties
Article 344, § 1 of the BITC provides as follows:

The legal characterisation given by the parties to an
act or to separate acts which together realise the same
operation may not be opposed to the tax authorities
when those authorities determine, by presumptions
or other proof, that this characterisation aims at
avoiding taxes, unless the taxpayer proves that this

characterisation is justified by legitimate needs of a fi-
nancial or economic nature.!®

Effectively, this general anti-abuse provision means
that the formalistic legal characterisation of a transac-
tion will not be binding on the tax authorities if its
purpose is to “avoid” tax. The rule does not apply,
however, when the taxpayer can prove that the trans-
action concerned is justified by “legitimate financial
or economic” reasons. As this provision may also
apply to cross-border transactions,!® it can also be
used by the tax authorities in situations in which tax-
payers enter into genuine transactions, but with a spe-
cific legal characterisation that avoids or minimises
taxation in connection with the application of one or
more tax treaty provisions.

Both the tax authorities and the taxpayer must sup-
port their own respective burdens of proof under the
GAAR. As a general matter, the tax authorities have, of
course, the burden of going forward with the file and
basically take the view that they have met their burden
of proof that there has been a violation of the GAAR
whenever two or more legal routes are available to
reach a certain economic objective and the taxpayer
has chosen the most tax-efficient one without giving
any apparent economic justification for it. The tax-
payer must then meet its burden of proof that it has
not violated the GAAR by showing that the transac-
tion is justified by legitimate economic or financial
needs, even if tax-motivated.!?

Despite the extra armament of this anti-abuse pro-
vision, as it has — in practice — been interpreted
rather restrictively by Belgian Courts,!® it is still rare
for it to be successfully applied. Nevertheless, even if
its successful application remains the exception
rather than the rule, it does have an in terrorem effect
and can never be overlooked by taxpayers and their
advisors. For example, a recent judgment by one
lower court stated that the existence of sound busi-
ness needs (other than tax planning motives) is deci-
sive in determining whether an interposed holding
company can be disregarded by the application of Ar-
ticle 344, §1 of the BITC.!° As one commentator
added, although not explicitly stated in the judgment,
it appears that the Brussels Tribunal's view was that
the GAAR could in fact be invoked in connection with
the interposition of an intermediary company for
withholding tax planning purposes.2°

This rather unsuccessful trend in the jurisprudence
might very well be subject to change in the near
future, as the legislator amended the text of Article
344, § 1 of the BITC earlier this year.?! Indeed, the
amendment had the express purpose of making the
GAAR more effective and easier for the tax authorities
to apply. Now, actions taken or legal characterisations
adopted by a taxpayer may rnot be utilized in support
of the taxpayer's position vis-a-vis the authorities if
such actions constitute “tax abuse.” The amended Ar-
ticle 344 makes it clear that “tax abuse” includes those
instances in which: the taxpayer (1) places itself out-
side the scope of a provision in the BITC; or (2) claims
a tax benefit provided for in the BITC in a circum-
stance that runs contrary to the objectives of the law.
In other words, a taxpayer’s choice of the “least taxed
route” can now, in and of itself, constitute “tax abuse,”
although the tax authorities must still prove that the
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legal characterisation adopted by the taxpayer meets
the definition of “tax abuse.” Thereafter, of course, the
taxpayer can still counter such an assertion by show-
ing that the legal characterisation is justified by legiti-
mate needs other than tax avoidance. In sum, acts
carried out by the taxpayer solely for the purpose of
enjoying tax benefits, or with limited non-tax driven
motives, can fall under the definition of “tax abuse” re-
ferred to above.

Although how these recent changes will be applied
in practice has yet to be determined, this new GAAR
should have important implications for tax planning
in the future. The amended Article 344, § 1 of the
BITC becomes effective as of 2013, and is also appli-
cable with regard to acts performed during the tax
year concluded as from the date of publication of the
law in the Belgian Official Gazette (April 6, 2012).

The position of the Belgian tax authorities as re-
gards the relationship between domestic anti-abuse
measures and tax treaties is relatively straightfor-
ward. In their official Commentary on Belgium's tax
treaties, they have emphasised that no provision of a
tax treaty restricts the rights of Belgium to apply its
domestic anti-avoidance provisions.?? Belgium
thereby, in effect, equates or conflates treaty abuse
with an abuse of domestic law.2*> However, given the
fact that Article 344, § 1 of the BITC has so far rarely
been successfully applied, its compatibility with tax
treaty provisions has not yet been the subject of any
challenge. Obviously, this state of affairs may change
in view of the amendments made to Article 344 of the
BITC discussed above.

Last but not least, it should be noted that Belgium
does not include any explicit general anti-abuse provi-
sions in its tax treaties, although Belgium’s Draft
Model Convention does contain such a provision for
cases in which “the main purpose or one of the main
purposes of a resident or a person connected with
such resident was to obtain the benefits of the Conven-
tion.”24 It is yet to be determined whether this provi-
sion will remain in place if and when the Model
Convention is finalised®> but, as it does to an extent
track the latest revisions to Article 344 § 1 of the BITC,
it is likely to be used in treaty negotiations in active
practice.

I. Application of Belgian rules

A. Dividends paid by HCo to FHoldCo

By adopting a Royal Decree in 2006*® implementing
the EC Parent-Subsidiary Tax Directive,?” Belgium ex-
tended the application of its domestic withholding tax
exemption: (1) to companies resident in a different EU
Member State; and (2) even to companies resident in
non-EU States (such as the United States and Japan)
that have concluded a tax treaty with Belgium con-
taining an exchange of information clause sufficient
to allow for the execution of the domestic tax laws of
both States. This new, broad, 0 percent withholding
tax regime entered into effect for dividends distrib-
uted or made available for payment as from January
1, 2007.28 In order for companies to benefit from this
complex withholding tax exemption, certain addi-
tional criteria must be met. These requirements are
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listed below, set out in the format to be applied to the
case at hand, namely with respect to the dividends
paid by HCo to FHoldCo:

= the dividends must relate to a participation of at
least 10 percent in the capital of the Belgian distrib-
uting company, with regard to dividends distrib-
uted or made available for payment as of January 1,
2009 (the threshold was 15 percent from January 1,
2007 until January 1, 2009). Since all of the stock of
HCo is owned by FHoldCo, this requirement is met.
= the minimum participation referred to in the previ-
ous bullet point must be held for a period of at least
12 months, without interruption. Presumably,
FHoldCo's participation in HCo has been held for at
least 12 months, although this is not explicitly men-
tioned in the fact pattern;
= the Belgian distributing company, HCo, must have
one of the corporate legal forms listed in the Annex
to the EC Parent-Subsidiary Tax Directive. The ben-
eficiary company, FHoldCo, if resident in an EU
Member State, must also take one of those legal
forms. If, instead, FHoldCo is a non-EU Member
State company, but is nevertheless resident in a
State with which Belgium has concluded a qualify-
ing tax treaty, it will suffice that it has a legal form
“similar to” one of those listed in that Annex. This
would, for example, be the case if FHoldCo were an
“Inc.” resident in one of the states of the United
States of America;??
= HCo and FHoldCo must have their fiscal residence
in, respectively, Belgium and Country X;
= HCo must be subject to Belgian corporate income
tax, while FHoldCo must be subject to corporate
income tax or a similar tax in Country X and may
not benefit from a special tax regime.3°
Under the EC Parent-Subsidiary Tax Directive, it is
not required that FHoldCo be the beneficial owner of
the dividends distributed. Whereas some EU Member
States, such as Spain and France, opted to add such a
condition in their domestic legislation, the Belgian
legislator did not. Hence, Belgium cannot refuse the
benefit of the exemption from dividend withholding
tax to conduit or intermediate companies, except in
cases of fraud or where it can apply (successfully) its
domestic GAAR provision.3!

All that being said, the option to rely on the Belgian
domestic withholding tax exemption might not
always be available. Assuming that the tax treaty be-
tween Belgium and non-EU Country X does not in-
clude a (qualified) exchange of information clause, the
transactions between HCo and FHoldCo will not fall
within the scope of the dividend withholding tax ex-
emption. In that case, the question of whether
FHoldCo qualifies as the beneficial owner of the divi-
dends paid by HCo may in fact prove to be of more rel-
evance, However, if one takes into account the fact
that FHoldCo does not act as a mere nominee, agent
or fiduciary for the receipt of funds (but instead serves
as a holding company for a group of operating compa-
nies within a multinational group), combined with the
“legal reality” approach of Belgian tax law discussed
above, it is fair to conclude that, on balance, FHoldCo
will most likely be considered the beneficial owner of
the dividends paid by HCo for these purposes. And of
course, if there is no tax treaty in force and effect in
the specific circumstances, then the issue will be of no



relevance, as full Belgian withholding tax will apply,
regardless of who is the beneficial owner of the divi-
dends.

Indeed, in his reply to a Parliamentary Question,
the former Belgian Minister of Finance (Mr. D.
Reynders) confirmed the point of view set out above.3?
Specifically, the former Minister was asked several
questions regarding the tax treaty concluded between
Belgium and Hong Kong in 2003. Given the fact that
the Belgium-Hong Kong tax treaty is considered
highly beneficial for taxpayers and includes no anti-
abuse provisions, several Parliamentarians expressed
their concern that it might open the door to treaty
shopping. In addition, clarification was requested as
to the meaning of “beneficial ownership.” More spe-
cifically, reference was made to a potential structure
whereby Belgian dividends were distributed by a Bel-
gian company first to an intermediate Hong Kong
company and thereafter to a Chinese (grand)parent
company.?? The then-Finance Minister replied by stat-
ing that if the Hong Kong company were the legal
owner of the Belgian shares, it would qualify as the
beneficial owner and would be entitled to full tax
treaty benefits. By contrast, a person operating solely
as a representative or agent for the account of the
legal owner of the shares would not qualify as the ben-
eficial owner. This is therefore the de facto dividing
line that has been established and it has not yet been
moved as of the date this article was written. The fact
that companies might use such tax treaties as a means
of minimising withholding tax on dividends by estab-
lishing intermediary companies was apparently not of
concern to the policy makers in Belgium, who rather
sought to take a pragmatic approach in order to
render Belgium an attractive jurisdiction from which
to conduct business, in part due to its tax treaty net-
work and policy.

B. Interest paid by HCo to FFinCo

With regard to the international taxation of interest,
Belgium, in its Draft Model Convention, provides for
the sharing of tax revenue rather than reserving exclu-
sive taxation for one or the other Contracting State.
Based on Article 11 of the OECD Model Convention,
this means that both the source State and the resi-
dence State are entitled to tax interest, subject to cer-
tain restrictions.

Article 11 of the Belgian Model provides as follows:

—

. Interest arising in a Contracting State and paid to a
resident of the other Contracting State may be
taxed in that other State,

2. However, such interest may also be taxed in the
Contracting State in which it arises ... but if the
beneficial owner of the interest is a resident of the
other Contracting State, the tax so charged shall not
exceed 10 per cent of the gross amount of the inter-
est.

3. a) Interest shall be exempted from tax in the Con-
tracting State in which it arises if it is . . . interest
paid in respect of a credit or loan of any nature
granted or extended by an enterprise to another enter-
prise. . ..

[Emphasis added.]

Leaving aside the tax treaty envisaged in the fact
pattern, Article 11(3)(a) of the Belgian Draft Model

Convention specifically addresses the situation de-
scribed in relation to the intercompany loans between
HCo and FFinCo. It is also noteworthy that the OECD
Commentary lists several examples of interest pay-
ments that may be exempted from source-country
taxation, but does not include intercompany loans.3*
Even though the purpose of the OECD Commentary
was not to provide an exhaustive list, the fact that Bel-
gium chose to adopt this specific form of exemption is
presumably illustrative of its view regarding inter
company loans and its unstated policy of continuing
to encourage the use of Belgium as a corporate head-
quarters or treasury center, even after the demise of its
coordination center regime (which links in with the
opportunities afforded by its innovative Notional In-
terest Deduction regime). This is buttressed by the
fact that the Belgian Model Convention provision
does not even contain a beneficial ownership require-
ment.

Unfortunately, the tax treaty mentioned in the fact
pattern prescribes a 0 percent source-country tax on
interest paid to a resident of the other country, but
only if that resident is the beneficial owner of the in-
terest. This provision resembles Article 11 of the
Belgium-United States tax treaty, which references
the beneficial ownership concept as well. As one
might expect in view of the ambiguity already sur-
rounding this term, the Belgium-United States treaty
does not provide for a definition of “beneficial owner-
ship,” so its precise implications are, once again, sub-
ject to debate. As previously mentioned, the position
traditionally adopted by Belgium in this regard is that
undefined terms should be interpreted in accordance
with the tax laws of the country applying the particu-
lar treaty provision.33

As discussed in L., above, Belgium chooses to adopt
a legal rather than an economic approach in this
regard, which is of course to the benefit of the trans-
actions carried out between HCo and FFinCo. Thus
under a purely Belgian approach, FFinCo will most
likely be considered the beneficial owner of the inter-
est received, despite the presence of a beneficial own-
ership concept in the relevant tax treaty. As has also
been noted, the Belgian Supreme Court has, on sev-
eral occasions, respected transactions in which tax-
payers have sought to take advantage of a more
beneficial tax regime as long as they, in turn, have re-
spected all the legal consequences of the structure and
steps they have chosen.?® Whether that view will con-
tinue to prevail in light of the new GAAR as opposed
to Belgium'’s implicit policy goals remain to be tested.

In addition, there is always the possibility that the
transactions between HCo and FFinCo may eventu-
ally be subjected to interpretations more closely
aligned to those of the OECD. Several Belgian schol-
ars, such as Professor De Broe, are in favour of this
approach. In that regard, the following OECD Com-
mentary could be considered of relevance with re-
spect to the circumstances described in the Forum
fact pattern:

A conduit company cannot normally be regarded as
the beneficial owner if, though the formal owner, it
has, as a practical matter, very narrow powers which
render it, in relation to the income concerned, a mere
fiduciary or administrator acting on account of the in-
terested parties.3”
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FFinCo serves as an intermediary company be-
tween HCo (and many of the Parent group compa-
nies) and third party banks. The facts state that it has
a staff of experienced financial personnel that negoti-
ates third-party financing arrangements and performs
risk management functions, even though most of the
Parent group’s capital needs are obtained from long-
term loans, with currency risks being fully hedged up-
front. Based on these facts, it could be discussed
whether the real powers of FFinCo are narrow or
whether the risk management functions performed by
an experienced staff are sufficient to constitute a sub-
stantive activity that is more than that of a mere fidu-
ciary or more than merely administrative in nature.
Of course, the funds borrowed by FFinCo are sup-
ported by HCo's guarantee and the pledge of HCo
assets, and the interest rate payable to FFinCo de-
pends on the interest rate charged by the banks. Ob-
jectively, FFinCo is completely controlled by and
dependant on HCo and the banks.

However, as indicated earlier, the current Belgium
tax system intentionally grants priority to legal reality
over economic substance. Thus, on balance, it might
very well be the case that the Belgian Tax Administra-
tion would not seek to deny treaty benefits to FFinCo
with regard to the transactions concerned, as long as
both parties accepted the legal consequences of their
transactions, or if it did (for example, under the
amended GAAR), that any such attack would not sur-
vive judicial review in view of the substantive and sub-
stantial, real economic activities being performed by
FFinCo, which should enable HCo to adduce suffi-
cient legitimate non-tax avoidance purposes in sup-
port of the structure.

C. Royalties paid by HCo to FIPCo

The treaty provision referred to in the Forum fact pat-
tern resembles the provision on royalties in Article
12(1) of the Belgian Draft Model Convention:

Royalties arising in a Contracting State and paid to a
resident of the other Contracting State shall be taxable
only in that other State if such resident is the benefi-
cial owner of the royalties.

This exclusive right for the residence State to tax
royalties is provided for in the Belgium~United States
tax treaty as well as in the tax treaties concluded by
Belgium with other EU Member States. Although this
is not specified in relation to the treaty in the fact pat-
tern, the tax treaties concluded by Belgium generally
do not condition a royalty withholding tax exemption
on the royalties being subject to tax in the residence
State.38 Thus, the fact that Country Q does not impose
a withholding tax on royalties paid by FIPCo to Parent
should not create an issue.

The question of whether FIPCo qualifies as the ben-
eficial owner of the royalties paid by HCo leads to a
discussion similar to that concerning interest. In the
current context, it would be highly unlikely for FIPCo
to be challenged by the Belgian authorities as the ben-
eficial owner under the Belgium-Country Q tax treaty.
Given the fact that FIPCo fulfills a certain role by over-
seeing the registration of the intellectual property (IP)
and that it manages the efforts to ensure that such IP
rights are enforced against potential infringers, FIPCo
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should not be subject to attack, in the context of the
current Belgian standards for adjudging tax treaty
abuse. Indeed, it should not even fall afoul of the three
categories of persons to be expressly considered non-
beneficial owners: (1) intermediaries receiving
income in the name and for the account of a third
party (such as agents); (2) mere fiduciaries; and (3) ad-
ministrators acting on account of third parties.3® FIP-
Co'’s qualification as the beneficial owner of the
royalties is further supported by the fact that it earns
a substantial profit under the sublicense agreement, a
profit that appears from the fact pattern to be in
excess of what an independent third party would be
willing to pay to a mere agent, fiduciary or administra-
tor. Of course, all bets are off under the amended
GAAR discussed above. Still, the fact pattern is such
as to lead the authors to believe that the taxpayer in
this situation could mount a strong defence and meet
its burden of proving that there is no “tax abuse” at
stake in the structure it has chosen to use.
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